
City Council Introduction: Monday, August 12, 2002
Public Hearing: Monday, August 19, 2002, at 1:30 p.m. Bill No. 02R-170

FACTSHEET

TITLE: USE PERMIT NO. 144, PIONEER WOODS 1ST

ADDITION, requested by J. Michael Rierden on behalf of
Pioneer Woods, L.L.C., for 105,000 sq. ft. of office floor
area, with waiver requests to allow signs in the front
yard; not to show signs on the site plan; to adjust
setbacks where lots abut the outlot; to modify the
subdivision requirements so that final plats may be
based upon the use permit; and to reduce the front yard
setback, on property generally located at the northeast
corner of So. 70th Street and Pioneers Blvd.
STAFF RECOMMENDATION: Conditional Approval,
including approval of the waiver requests.

ASSOCIATED REQUESTS: Change of Zone No. 3368
(02-128).

SPONSOR:  Planning Department 

BOARD/COMMITTEE:  Planning Commission
Public Hearing: 06/26/02 and 07/10/02
Administrative Action: 07/10/02

RECOMMENDATION: Conditional Approval, with
amendments (7-0: Carlson, Taylor, Larson, Bills-Strand,
Newman, Steward and Schwinn voting ‘yes’; Duvall and
Krieser absent).

FINDINGS OF FACT:

1. This use permit and the associated Change of Zone No. 3368 were heard at the same time before the Planning
Commission.

2. The staff recommendation of conditional approval is based upon the “Analysis” as set forth on p.5-6, concluding
that with a pedestrian and/or trail connection to the northeast, the use permit can be found to be in conformance
with the 2025 Comprehensive Plan and the Zoning Ordinance. 

3. The applicant’s testimony is found on p.10-11; 12-13; and 15.  The applicant proposed amendments to the
conditions of approval, deleting Conditions #1.1.13 and #1.1.14, and amending Condition #3, all pertaining to the
pedestrian and/or trail connection to the northeast. Also See p.32-33.

4. There was no testimony in opposition.

5. On July 10, 2002, after continued public hearing, a motion to amend Condition #3 to require the applicant/owner
to contribute the amount of $57,200.00 to be utilized by the City for the pedestrian connection (as opposed to
$20,000.00 proposed by the applicant) failed 3-4 (Taylor, Newman and Carlson voting ‘yes’; Bills-Strand, Larson,
Steward and Schwinn voting ‘no’; Krieser and Duvall absent).

6. On July 10, 2002, the Planning Commission voted 7-0 to recommend conditional approval, with amendments
deleting Condition #1.1.14 and amending Condition #3, as requested by the applicant.  Condition #1.1.13 was
not deleted.  (See Minutes, p.15-16).

7. The Site Specific conditions of approval required to be completed prior to scheduling this application on the City
Council agenda have been submitted by the applicant, approved by the reviewing departments and the revised
site plans are attached (p.19-20). 

FACTSHEET PREPARED BY:  Jean L. Walker DATE: August 6, 2002

REVIEWED BY:__________________________ DATE: August 6, 2002

REFERENCE NUMBER:  FS\CC\2002\UP.144
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LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT
___________________________________________________

This is a combined staff report for related items.  This report contains a single background and analysis
section for all items.  However, there are separate conditions provided for each individual application.

P.A.S.: Change of Zone #3368 DATE: June 12, 2002
Use Permit #144 - Pioneer Woods 1st Addition

**As Revised by Planning Commission: 7/10/02**

PROPOSAL: Change of Zone: To change the zoning from R-3 to O-3 
Use Permit: To develop 105,000 square feet of office floor area, with
requests to allow signs in the front yard, not to show signs on the site plan, to
adjust setbacks where lots abut the outlot, to modify the subdivision requirements
so that final plats may be based upon the use permit, and to reduce the front yard
setback.

WAIVER REQUESTS: Front yard setback along Pioneer Woods Drive
To allow signs in the front yard along Pioneers Blvd.
To allow 0' setbacks on lots within the Outlot
Modification of subdivision requirements to allow final plats to be
based on the use permit.

LAND AREA: 9.44 acres, more or less

CONCLUSION: The Change of Zone request is in conformance with the 2025
Comprehensive Plan.

With a pedestrian and/or trail connection to the northeast, the Use Permit
can be found in conformance with the 2025 Comprehensive Plan and the
Zoning Ordinance. 

RECOMMENDATION: Change of Zone: Approval
Use Permit: Conditional Approval, including requested waivers

GENERAL INFORMATION:

LEGAL DESCRIPTION: A portion of Lot 54 I.T., located in the SW 1/4 of Section 3, T9N, R7E of the
6th P.M., City of Lincoln, Lancaster County, Nebraska.

LOCATION: The northeast corner of S. 70th Street and Pioneers Blvd. 

APPLICANT: Pioneer Woods, L.L.C. 
645 “M” Street, Suite #200
Lincoln, NE 68508
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OWNER: same

CONTACT: J. Michael Rierden
645 “M” Street, Suite #200
Lincoln, NE 68508
(402) 476-2413

EXISTING ZONING: R-3 Residential

EXISTING LAND USE: Vacant

SURROUNDING LAND USE AND ZONING:

North: R-3 Antelope Creek and the Dog Run
South: R-5 Lenox Village apartments south of Pioneers Blvd.
East: R-3 Antelope Creek and large acreage lot
West: B-2 Pioneer Woods commercial development

COMPREHENSIVE PLAN SPECIFICATIONS: The 2025 Comprehensive Plan classifies this area
as commercial. The corner of S. 70th Street & Pioneers Blvd. is designated as a Neighborhood
Commerce Center, which typically range in size from 50,000 to 300,000 square feet in size. With the
proposed office uses, this neighborhood center on the NE corner will have approximately 247,000
square feet of commercial floor area.

From the 2025 Comprehensive Plan:

General Principles for All Commercial & Industrial Uses
Commercial and industrial districts in Lancaster County shall be...
- outside of... floodplain areas
- accessible by various modes of transportation (p F 40)

Guiding Principles for Commerce Centers
Commerce Centers shall be designed and constructed to meet the intent of the environmental
resources section of this plan. These centers shall in themselves include green space and
enhance green space separation, where possible, among communities and mixed use areas.

Strip commercial development is discouraged. Commerce Centers should not develop in a linear
strip along a roadway nor be completely auto oriented.

Commercial locations should be easily accessible by all modes of transportation including
pedestrian, bicycle, transit and automobiles. Centers should be especially accessible to
pedestrians and bicycles with multiple safe and convenient access points.

Commerce Centers should have convenient access to the major roadway system and be
supported by roads with adequate capacity.
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Physical linkages (i.e., sidewalks, trials, roads) should be utilized to directly connect Commerce
Centers with adjacent development, although undesirable traffic impacts on adjacent residential
areas should be avoided or minimized. (p F 44)

Pedestrians - The sidewalk system should be complete and without gaps. The pedestrian network in shopping
centers should be integrated with adjacent activities. (p F 97)

Pedestrians should be able to walk in a direct path to destinations like transit stops, schools,
parks, and commercial and mixed-use activity centers. (p F 98)

Activity Corridors and Centers - Directness and safety for pedestrians going to, from, and
within these corridors and centers should be stressed. (p F 98)

Bicycles and - Existing Areas - Extend the bicycle and trails system into the new 
Trails neighborhoods as the city grows. Connections should be made to schools, parks, and other

activity areas. (p F 102)

Developing Areas - Encourage minimum bicycle and trails standards for private developments
to provide bicycle and trails facilities connecting key destinations such as schools, parks, and
activity centers. (p F 103)

Consider the location and alignment of trails in reviewing development applications. Request that
the platform for trails be graded in conjunction with the associated development. (p F 103)

HISTORY:

On April 9, 2001, City Council approved Use Permit #130, which permitted 142,000 square
feet of commercial/restaurant/retail space on the northeast corner of S. 70th & Pioneers
Boulevard.

On October 18, 2000, the Planning Commission recommended approval to Change of Zone
#3263 (to B-2), Use Permit #130, and Pioneer Woods Preliminary Plat #00016.  Following the
Planning Commission’s action, the Public Works & Utilities Department discovered that the
proposed access to S. 70th Street was at too steep of a grade along 70th Street and requested
the intersection be moved north to a flatter grade.

Portions of the property were annexed into the City in 1977, 1978 and 1987.

In the 1979 Zoning Update, the corner of 70th and Pioneers was changed from G Local
Business to B-1 Local Business, and the remainder of the property was changed from  A-1
Single Family Dwelling to R-3 Residential.

On May 20, 1968, City Council postponed Change of Zone 884 indefinitely, to change the
zoning on the four corners of 70th and Pioneers from G Local Business to A-1 Single Family
Dwelling.

UTILITIES: Available.

TOPOGRAPHY: The site slopes from Pioneer Woods Drive down to Antelope Creek.
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TRAFFIC ANALYSIS: S. 70th Street and Pioneers Boulevard are both classified as minor arterial
streets.

PUBLIC SERVICE: City of Lincoln Fire and Police

ENVIRONMENTAL CONCERNS: Protection of the wetlands and flood plain along Antelope Creek.
Water quality of Holmes Lake. Light pollution from parking lot lights - this site is near Hyde Observatory.

ANALYSIS:

1. The request to change the zoning from R-3 to O-3 is consistent with the 2025 Comprehensive
Plan, which identifies this area as Commercial, if the proposed development plan is redesigned
to meet the items listed under the Comprehensive Plan Specifications of this report.

2. The Change of Zone and Use Permit are entirely outside of the 100 year flood plain and the
Holmes Lake flood storage easement along Antelope Creek. This preserves flood storage and
increases the green space separation between this Commerce Center and the residential north
and east of Antelope Creek.

3. The 105,000 square feet of office floor area were originally proposed with the Pioneer Woods
Use Permit but were withdrawn from the application. This floor area was included in the traffic
study accompanying Pioneer Woods. The surrounding street system has the capacity to carry
the traffic generated by this development.

4. The development proposes more landscaping than is required by design standards.

5. This Use Permit is being used as a substitute for a Preliminary Plat. As such, it should generally
conform to the requirements of the Subdivision Ordinance. §26.23.050 of the Subdivision
Ordinance requires that the location and arrangement of streets be such as to provide
reasonable access to adjoining property and facilitate the platting of adjoining property. By that
standard, a road connection would be required east across Antelope Creek.  §26.23.125
further requires a pedestrian way where block length exceeds 1,000 feet and where needed for
pedestrian traffic. The block length here exceeds 1,000 feet.

6. The 2025 Comprehensive Plan states, “physical linkages (i.e., sidewalks, trails, roads) should
be utilized to directly connect Commerce Centers with adjacent development.” It also states that
“The sidewalk system should be complete and without gaps. The pedestrian network in
shopping centers should be integrated with adjacent activities.”

7. Pedestrian access to this Neighborhood Center from the adjacent neighborhoods is lacking,
which will encourage more vehicular trips from the residential neighborhoods to the north and
east. A pedestrian bridge across Antelope Creek will provide the required pedestrian way,
would directly serve this Neighborhood Center, would integrate the shopping and office center
with adjacent activities, and will reduce traffic impacts on S. 70th Street and Pioneers
Boulevard. The crossing could potentially be a low water crossing, which would not be required
to span the floodway. The connection should be constructed at the same time as the future bike



-6-

trail on the east side of the creek. A sidewalk running from the north of the site  to the parking
area between Lots 6 and 7 could cut across the hill and still have a relatively flat slope.

8. Per the 2025 Comprehensive Plan, commercial centers “should be especially accessible to
pedestrians and bicycles with multiple safe and convenient access points.” Pedestrian access
must also be provided from Pioneer Woods Drive to the buildings. Show interior sidewalks
connecting the Pioneer Woods Drive sidewalks to the buildings.

9. Setbacks along public streets are measured from the edge of the right-of-way. Along private
roadways, the analogous place to measure from is the edge of the public access easement.
The front yard issue is thus from what is the front yard measured instead of the measurement
itself - the applicant requests that it be measured from the curb. Olsson Associates provided
a draft layout which featured setbacks ranging from 20 feet to 55 feet along Pioneer Woods
Drive. The parking areas were no closer than 17 feet from the public access easement. The
front yard setback waiver is acceptable along Pioneer Woods Drive, provided that the building
on Lot 7 is oriented towards the street and the parking areas are shown at least 17 feet from
the public access easement. The main entrance shall be on Pioneer Woods Drive, and it shall
be connected to the sidewalk and the parking areas.

10. The request to allow signs in the front yard setback along Pioneers Blvd. is not required for
signs which meet the requirements of §27.69.044(b)(2). The notes should be amended to
specify the type and number of signs which are permitted, and some signs should be shown on
the site plan as follows:

§27.69.044(b)(2) - Permits ground signs identifying the name of the office park and
tenants. These signs may not exceed 32 square feet in area or 8 feet in height. These
should be shown on Pioneers Blvd. and S. 70th Street where they intersect Pioneer
Woods Drive. They should be no closer to the streets than the center identification signs
in the B-2 area so that signage along the arterials is consistent.

§27.69.044(b)(3) - Permits one internal direction sign per entrance not exceeding 50
square feet in size and eight feet in height. Show a maximum of three along Pioneer
Woods Drive on the site plan. These signs must be outside the front yard setback.

§27.69.044(b)(4) - Permits one ground sign not exceeding fifteen square feet in area at
each building entrance. These need not be shown on the site plan.

WAIVER RECOMMENDATIONS:
Front yard setback along Pioneer Woods Drive (Approval)
To allow signs in the front yard along Pioneers Blvd. (Unnecessary)
To allow 0' setbacks on lots within the Outlot (Approval)
Modification of subdivision requirements to allow final plats based on the use permit. (Approval)
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USE PERMIT CONDITIONS:

Site Specific:

1. After the applicant completes the following instructions and submits the documents and plans to the
Planning Department office and the plans are found to be acceptable, the application will be scheduled
on the City Council's agenda:

1.1 Revise the site plan to show:

1.1.1 Utility easements requested by L.E.S.

1.1.2 Add a note indicating that the main entrance to the building on Lot 7 shall
be along Pioneer Woods Drive. The entrance shall be connected to the
sidewalk on Pioneer Woods Drive and to the parking areas adjacent to
the building.

1.1.3 Provide defined drainage paths for those drainage outlets not draining
directly to wetland areas. The design of the drainage paths must show
how they will be protected from erosion.

1.1.4 The drainage from all drainage outlets must have erosion control
measures.

1.1.5 To Note 4 on Sheet 2, add that a copy of the site grading certification
letter shall be copied to the Watershed Management Program at 901 N.
6th Street, Lincoln, NE 68508.

1.1.6 Provide hydraulic grade line calculations and profiles for the storm drain
pipe system.

1.1.7 Provide energy dissipation calculations for the outlets.

1.1.8 Revise the grading & drainage plan to the satisfaction of Public Works &
Utilities, especially considering water quality, erosion and sediment
control for runoff from the site. 

1.1.9 Provide pre-treatment of the storm water runoff prior to discharge through
the use of compost filters, oil/water separating units, or similar methods.

1.1.10 Substitute Swamp White Oak for Red Oak.

1.1.11 Replace Dwarf Scotch Pine with a species less susceptible to Pine Wilt,
to be approved by Parks & Recreation.
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1.1.12 Revise the “required landscaping” chart to include 36 trees and 3,600 sq.
ft. of shrubs.

1.1.13 Revise the site and grading plans to show a connection to the future or
current bike trail on the east side of Antelope Creek.

1.1.14 Provide designs for the Antelope Creek bicycle/pedestrian crossing
which comply with flood plain and other applicable development
regulations.
(**Per Planning Commission: 7/10/02**)

1.1.15 Add a note to the site plan which describes the signage discussed in the
Analysis above.

1.1.16 Provide at least 17' of setback from the public access easement along
Pioneer Woods Drive to the parking areas.

1.1.17 Dimension parking areas from the public access easement.

1.1.18 Show sidewalks along Pioneers Blvd., S. 70th St., and Pioneer Woods
Drive.

2. This approval permits 105,000 square feet of office floor area and the City Council approves
the following waivers/modifications:

2.1 A waiver to measure front yard setback from back of curb along Pioneer Woods Drive,
a private roadway.

2.2 Building identification signs need not be shown on the site plan. Their locations shall be
determined at the time of building permit. 

2.3 No setbacks are required on lots which are completely surrounded by an outlot.

2.4 A modification of §26.31.015 of the subdivision regulations to permit the Planning
Director to approve administrative final plats based on the use permit.

3. The owners shall contribute the amount of $20,000.00 to be utilized by the City for a , within the
limits of their property, construct a pedestrian connection to the proposed bike trail on the east
side of Antelope Creek at such time as the bike trail is constructed, or shall provide a surety in
an amount determined by the City to guarantee the construction of the connection. If the City
is unable to obtain the necessary permits to construct the pedestrian connection, then the
$20,000.00 may be utilized by the City for the construction of the bike trail on the east side of
Antelope Creek. (**Per Planning Commission: 7/10/02**)
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General:

4.  Before receiving building permits:

4.1 The permittee shall have submitted a reproducible final plan including 5 copies and the
plans are acceptable.

4.2 The construction plans shall comply with the approved plans.

4.3 Final Plats shall be approved by the City.

STANDARD CONDITIONS:

5. The following conditions are applicable to all requests:

5.1 Before occupying the office buildings all development and construction shall have been
completed in compliance with the approved plans.

5.2 All privately-owned improvements shall be permanently maintained by the owner or an
appropriately established property owners association approved by the City Attorney.

5.3 The site plan accompanying this permit shall be the basis for all interpretations of
setbacks, yards, locations of buildings, location of parking and circulation elements, and
similar matters.

5.4 This resolution's terms, conditions, and requirements bind and obligate the permittee,
its successors and assigns.

5.5 The applicant shall sign and return the letter of acceptance to the City Clerk within 30
days following the approval of the special permit, provided, however, said 30-day period
may be extended up to six months by administrative amendment.  The clerk shall file a
copy of the resolution approving the special permit and the letter of acceptance with the
Register of Deeds, filling fees therefor to be paid in advance by the applicant.

Prepared by:

Jason Reynolds
Planner
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CHANGE OF ZONE NO. 3368
and

USE PERMIT NO. 144

PUBLIC HEARING BEFORE PLANNING COMMISSION: June 26, 2002

Members present: Larson, Taylor, Bills-Strand, Duvall, Newman, Krieser, Carlson and Schwinn;
Steward absent.

Staff recommendation: Approval of the change of zone and conditional approval of the use permit.

Jason Reynolds of Planning staff submitted a statement of endorsement from the Pedestrian/Bicycle
Advisory Committee for the 6' wide pedestrian connection from the Antelope Creek Trail/Fox Hollow
Neighborhood to Pioneer Woods Commercial Development, and that the connection should be on the
north end of the site.

Proponents

1.  Mike Rierden appeared on behalf of the applicant, who is in general agreement with the staff
recommendation and conditions of approval.  This request is in conformance with the new
Comprehensive Plan.  However, one primary concern has to do with the pedestrian connection that is
being requested and required under Conditions #1.1.13, #1.1.14 and #3.  Rierden pointed to the
channel for Antelope Creek and the 100 year floodplain boundary on the map.  Conditions #1.1.13 and
#1.1.14 require the applicant to show and to design the pedestrian connection.  The applicant is in
agreement that a connection would be of benefit but it puts this applicant in a predicament.  The area
where the pedestrian connection is to be shown is basically controlled by the Corps of Engineers.
Therefore, at this point in time, the applicant does not believe they can show or design a pedestrian
corridor until such time as the Corps of Engineers would approve such a connection (and he believes
there is a good likelihood that they will not approve it because it protects the Holmes Lake area).  Even
if negotiations were started with the Corps of Engineers, Rierden believes that it would take months
to get anything out of the Corps as far as permits.  It is almost impossible to design and show a
connection at this point in time.

Condition #3 asks the applicant to agree to do the connection.  Rierden advised that the applicant
certainly has no objection to doing the normal type of connection but there is a good probability that
it would be some sort of a bridge which would greatly escalate the costs of the connection itself.  The
cost of a normal connection would be $17,000 to $18,000.  That would increase to $50,000 to $75,000
if a bridge is required.  In the spirit of cooperation, the applicant has offered to put up security in the
amount of $17,200, contributing that to the city and letting the city go ahead and deal with the Corps
on this matter.  The applicant is in favor of this connection but this developer does not have the clout
to negotiate with the Corps of Engineers.  Rierden thus requested to delete Conditions #1.1.13 and
#1.1.14, and amend Condition #3 to allow this applicant to deposit security in the amount of $17,200
with the city to pay this developer’s fair share of the connection.
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Schwinn suggested that if we really need a connection on the bike path, maybe it should go down So.
70th and widening the sidewalk might be the best alternative.   Rierden confirmed that 70th Street and
Pioneers Boulevard were discussed with staff as providing sufficient connection.  The new
Comprehensive Plan talks in terms of providing this type of connection and this applicant is willing to
put up the money to provide for the normal type of connection.

Taylor inquired further about deleting Condition #1.1.13.  Rierden further explained that designing and
showing the connection may not be possible at this point in time until we know the position of the Corps
of Engineers.  It will be necessary to find out if the Corps will allow a connection, or where they prefer
to have the corridor.  It would be an exercise in futility to design and show the corridor without the Corps
of Engineers approval.  Taylor asked whether the applicant would be agreeable to an amendment that
would require the applicant to put forth a design after approval by the Corps of Engineers.  Taylor wants
some assurance that there would be a bike path there.  Rierden indicated that the applicant would
agree to show whatever would transpire in the future.  The concern is waiting for the Corps to make a
decision because that could be months down the road.  He assured that the applicant would work with
the city to show the path on the plan once it is determined.  Rierden’s concern is that the applicant does
not want to be required to actually agree to building a pedestrian connection at this point in time that
will cost hundreds of thousands of dollars.  The applicant would do the normal connection and offer to
put up the security at this time.
Carlson inquired how Rierden came up with $17,200.  Todd Lorenz of Olsson Associates stated that
it is an estimate based on a typical 10' bike path at 400' length for the most efficient route.  That gets
it to this applicant’s property line.  It does not get it across the creek, but leads to the creek.  It comes
down to cost benefit and whether it would be more efficient to go to 70th Street or Pioneers Blvd.  The
Corps is very protective of that area with the wetlands, Holmes Lake flowage easement, the floodplain
and the floodway.  For us to make an assumption at this point would not be appropriate.

There was no testimony in opposition.

Staff questions

Carlson asked staff whether the raised bridge is the only option.  What is the potential for timeline and
costs?  Jason Reynolds advised that there are three different options.  The most feasible would be a
low water crossing, the intention being that it is under water anytime there is a flood event.  However,
it is something that would have to be discussed with the Corps of Engineers with regard to the Holmes
Lake flowage easement.  This is less expensive than the other types of bridges.  The goal would be
to find a place where the channel is straight.  There is running water in the channel.  It would be outside
the confines of the dog run area.

Carlson inquired whether there is any sense of the cost for the low flow versus the bridge.  Dennis
Bartels of Public Works stated that the surety that is proposed at $17,200 is basically just for the
concrete and does not address the bridge.  It will depend on which of the routes is selected.  There is
a grade difference to make up so the cost estimate will depend on the location.  He does not have a
good feel for any of the options being discussed as far as cost.  The Corps of Engineers would have
to approve any of the options.  The Corps has been real selective of what they will allow in their flowage
easements.
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Lynn Johnson, Director of Parks and Recreation, indicated that Parks has done some of these low
water crossings; however, he does not know whether Parks has done one with the kind of volume that
comes down Antelope Creek.  He suggested that staff may need a couple of weeks to work through
this and look at the connections.  Johnson also suggested that there is a third alternative, i.e. the intent
within the next 2-3 years is to extend the Antelope Creek trail along the Creek on the east side.  There
would be a grade separated crossing and the Antelope Creek trail would extend under Pioneers
Boulevard.  It would have to be a high water crossing requiring sidewalk connections.  It is not a very
direct connection.  The Parks Department is willing to work to generate some numbers in the next two
weeks.

Reynolds clarified that the applicant is proposing to delete Conditions #1.1.13 and #1.1.14 and to
provide $17,200 for surety.  It would then be up to the city to deal with the Corps of Engineers to figure
out the design and costs.  If the staff recommendation is approved as written, the applicant is required
to come up with the design for the pedestrian connection to the east side prior to this application being
scheduled on the City Council agenda.  It would also require Corps approval prior to scheduling on the
Council agenda.  Reynolds did not know the Corps’ timeline.  It could range from three weeks to
considerably longer.

Reynolds indicated that the staff would advocate a two-week deferral to determine the costs
associated, etc.

Response by the Applicant

In the spirit of cooperation, Rierden stated that he would agree to a two-week deferral to work with staff.

Carlson moved to defer two weeks, with continued public hearing and administrative action scheduled
for July 10, 2002, seconded by Bills-Strand and carried 8-0: Larson, Taylor, Bills-Strand, Duvall,
Newman, Krieser, Carlson and Schwinn voting ‘yes’; Steward absent.

CONT’D PUBLIC HEARING BEFORE PLANNING COMMISSION: July 10, 2002

Members present: Taylor, Bills-Strand, Larson, Newman, Carlson, Steward and Schwinn; Duvall and
Krieser absent.

Proponents

1.  Michael Rierden appeared on behalf of the applicant and agreed with the staff recommendation
and conditions of approval, except for three conditions relating to the proposed pedestrian connection
from this development over east to the Fox Hollow area.   Rierden requested that Conditions #1.1.13
and #1.1.14 be deleted, and that Condition #3 be amended to allow this applicant to contribute
$20,000 toward the construction of the pedestrian easement.

Rierden explained that Condition #1.1.13 requires that a pedestrian connection be shown on the site
plan, and Condition #1.1.14 requires this applicant to design the pedestrian connection.  Rierden
displayed a map showing that this is a “nasty” area to be trying to do anything.  There is the Holmes
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Lake flowage easement, floodplain, floodway and wetlands.  All of this is the domain of the Corps of
Engineers.  This applicant does not want to have to deal with the Corps of Engineers as a developer
because it takes quite some time to actually come to an agreement with the Corps.  If the city wants
a pedestrian connection, the city would be better equipped to work with the Corps.  At the last public
hearing, this applicant offered to make a $17,200 contribution to the connection.  Since then, the
applicant has met with the staff and the staff is requesting a contribution in the amount of $57,200.
Rierden believes that to be way in excess of this developer’s responsibility.  This developer is now
offering a contribution of $20,000.  If this pedestrian connection does not happen, the developer agrees
that the city can utilize the funds for the proposed bike path on the east side.  This would be an outright
contribution to the city for the pedestrian connection or for the bike path.  Rierden believes this to be
a fair resolution of this problem.  He suggests that there is a real question as to whether or not there
will ever be a pedestrian connection. 

Carlson inquired whether the applicant would contribute $57,200 if they got it all back if the connection
is not built.  Rierden’s response was “no”.  Rierden did not know the total investment in this
development at this point in time but he would guess it to be more than a million dollars.

Schwinn inquired as to who owns the Holmes Lake flowage easement.  Rierden advised that it is a
private property easement to the Corps of Engineers.  The dog run is owned by the city.

Rierden acknowledged the benefit of the pedestrian connection and it would be an amenity to this
development, but the contribution of $20,000 is certainly fair.

There was no testimony in opposition.

Steward was interested in hearing the rationale for this spread of opinion about appropriate costs.
Jason Reynolds of Planning staff suggested that this development is going to generate a certain level
of pedestrian interest.  The new Comprehensive Plan suggests that shopping centers have pedestrian
connections to the neighborhood.  This development is generating that pedestrian traffic; therefore, the
staff is asking for the amenities the same as for sidewalks along the private roadways.

Bills-Strand noted, however, that generally we are not trying to go through a floodplain and a floodway
to make the connections.

Reynolds stated that the cost breakdown is about $7,200 for the sidewalk and then $50,000 for
research, mitigation and construction of a low water crossing.

Bills-Strand wonders what the odds are in getting it approved by the Corps.  Reynolds believes it is
a decision of the Planning Commission and City Council.  The Comprehensive Plan has indicated that
such a connection should exist.

Schwinn pointed out that these connections could be on the north side of 70th and on the east side of
Pioneers Blvd.  Reynolds believes there is also a question of the level of service of the sidewalk
system.



-14-

As far as the mechanism for the contribution, Carlson inquired as to staff’s response to adjusting
Conditions #1.1.13 and #1.1.14 so that what they are providing is a financial contribution and not doing
the design.  Reynolds explained that with the grading and drainage, it should be relatively trivial to
provide a trail platform within the site.  As far as the design and construction of the low water crossing,
that would be something covered by the contribution and the city would be working with the Corps on
the design.  It is necessary to have the grading plan provide a platform for the sidewalk to get up to the
parking level (Condition #1.1.13).   Reynolds believes the Commission could delete Condition #1.1.14
and adjust Condition #3, if desired.  But Condition #1.1.13 should not be eliminated. 

Carlson asked staff to respond to the applicant’s proposed amendment to Condition #3. Reynolds
suggested that it would be acceptable if “total cost” is substituted for “$20,000.00".  If the Commission
is looking to have a higher dollar amount, but refund the difference, then the language should describe
that condition.

Bills-Strand wondered whether there should be some kind of a deadline.  Reynolds suggested that
typically, with the sureties the city accepts, there is a certain deadline within which the private party is
to construct.  If not done, the city can call the surety and construct it.

Schwinn inquired about the property on the other side.  He believes there were some preliminary
discussions about what Don Hamann (the owner) wanted to do with that property.  Ray Hill of Planning
staff recalled the discussions–Hamann’s property is being developed today.  The other area owned
by Dr. Fricke has already been developed into homes and duplexes.  There are no specific plans for
the area in this general location, but there have been discussions about commercial and office on the
south side of Antelope Creek.  Bills-Strand wondered whether there is any obligation for the other
properties to come in and meet half way.  Hill suggested that the Parks Department might be able to
speak more about the bike path that is being built on the north and east side of Antelope Creek.

Schwinn inquired whether the area we refer to as Fox Hollow Park directly to the south of the bike path
is in the floodplain.  Hill referred to the map on page 110 of the agenda, which describes the Holmes
Lake flowage easement, the 100 year floodplain by elevation and the 100 year floodplain by the
mapping.  There is quite a bit on the east side in the flowage easement but outside of the actual
floodplain.  The easement is based upon the elevation of the spillway of the Holmes Lake dam.

Schwinn wondered whether this is part of the Holmes Lake redevelopment project.  Terry Genrich of
the Parks Department indicated that it is intended to be part of that project.  Funding will be an issue
as to what we do in that area.  There are discussions about acquiring an easement on the east side
of Antelope Creek for the trail in order to connect to the trail that exists to the dog run now, continuing
under Pioneers Blvd. and all the way down to Hwy 2.  That connection is essential for the trail system.
We will be putting an underpass at Pioneers as well.  The Parks Department has worked through the
floodplain issues before doing the trails.

Bills-Strand still wondered whether the developer on the other side has any obligation to do half of the
connection.  Hill’s response was “no”.  The connection is to the commercial area.
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Larson sought confirmation that the easement on the trail could be in the floodplain. Schwinn believes
that it can.  Larson suggested that the sidewalk should be able to be in the floodplain as well.  Schwinn
stated that that also requires a Corps of Engineers permit.

Response by the Applicant

Rierden believes there are alternatives.  The bike path has not been designed yet.  There could be a
connection to Pioneers Blvd. as a tributary off the main bike path.  There are less costly solutions than
what the city is proposing.  This is a unique area and is problematic.  We can’t even touch the ground
to do any grading until we get permission from the Corps of Engineers.  Some value should be placed
upon this applicant giving up an easement area for this pedestrian wherever this pedestrian connection
might be located.

Steward sought clarification from the applicant that Condition #1.1.13 forces this applicant into an
engagement with the Corps of Engineers.  Rierden believes that Condition #1.1.14 does more so.  The
applicant could easily show a bike path or pedestrian connection on the site plan as required by
Condition #1.1.13, but he believes that is really an exercise in futility until the Corps of Engineers gets
involved.  Hill explained that the conditions proposed by staff ask the applicant to show a design on the
site plan.  If that design gets changed, we can do an administrative amendment to make a revision to
the design.  We are wanting the Commission to require the design so that it is part of this project.  We
don’t want them designing, building and grading in such a way that would prevent the path we are
talking about.  Rierden stated that he does not want to argue about Condition #1.1.13.  They can show
the connection on the site plan with the understanding that it could change.

Public hearing was closed.

USE PERMIT NO. 144
ADMINISTRATIVE ACTION BY PLANNING COMMISSION: July 10, 2002

Steward moved to approve the staff recommendation of conditional approval, with amendments
deleting Condition #1.1.14 and amending Condition #3 as submitted by the applicant:

3. The owners shall contribute the amount of $20,000.00 to be utilized by the City for a ,
within the limits of their property, construct a  pedestrian connection to the proposed bike
trail on the east side of Antelope Creek at such time as the bike trail is constructed, or
shall provide a surety in an amount determined by the City to guarantee the construction
of the connection. If the City is unable to obtain the necessary permits to construct the
pedestrian connection, then the $20,000.00 may be utilized by the City for the
construction of the bike trail on the east side of Antelope Creek.

Motion was seconded by Bills-Strand.

Steward believes this is a “fuzzy” set of conditions to be voting on under any circumstance in terms of
the financial characteristics from the information given to the Commission previously and now.  It
appears that this might be a middle ground, compromised position, that may not satisfy either side,
but it seems fair under the circumstances and information that the Commission has been given.  He
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is reluctant to believe that there is $57,000 of actual real costs when it has not been engineered and
with all of the contingencies of the Corps and all of the water related conditions.  On the other hand, he
believes that a pedestrian connection to this development is absolutely necessary for this
neighborhood.
Carlson moved to amend to change $20,000 in Condition #3, to $57,200, seconded by Newman.

Carlson agrees that it is awkward to be banting the particular numbers back and forth.  He would rather
err on the side of Parks and the numbers they have generated.  The pedestrian connection requirement
is in the Comprehensive Plan and we need to be serious about it.

Schwinn commented that if it is in the Comprehensive Plan and it is that important to the city, then the
city should be the one to pay for it.  If the $57,000 or total cost is substituted for the $20,000 in
Condition #3, and the city doesn’t spend it, the applicant doesn’t get the balance back.

Bills-Strand pointed out that the other side didn’t contribute anything to the sidewalks.  She believes
it is an unfair system.  She believes this applicant is contributing a fair amount with the $20,000.

Motion to amend Condition #3 to replace “$20,000" with “$57,200” failed 3-4: Taylor, Newman and
Carlson voting ‘yes’; Bills-Strand, Larson, Steward and Schwinn voting ‘no’; Krieser and Duvall absent.

Schwinn believes that the $20,000 is probably going to be enough and he also thinks that maybe in the
future as the buildings get finished and the potential of the business to the north comes forward, the
developer may come forward and be willing to contribute more to make sure this happens.

Motion for conditional approval, with amendments deleting Condition #1.1.4 and amending Condition
#3 as requested by the applicant, carried 7-0: Taylor, Bills-Strand, Larson, Newman, Carlson, Steward
and Schwinn voting ‘yes’; Krieser and Duvall absent.




































